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Overview of recent issues
• How is ER2014 working?
• Reminder of ER2014 position on licences
• Licencing Review
• Sentencing Guidelines
• Brexit

ER2014 review

2

08/12/2016

ER2014 - Structure
• 15 parts
• 47 regulations
• 14 schedules
• 111 pages
• Endless “guidance”…

• (and yet modern regulations are meant to be simpler!)

Health & Safety
at Work Act
(HSWA)

ATEX

Seveso II
Directive

Traceability of
Explosives
(IToER)

EU Civil Uses
of Explosives
Directive
93/15

Control of Major Accident
Hazard Regs (COMAH)
Management of Health & Safety
At Work Regs (MHSWR)
Reporting of Injuries, Diseases
and Dangerous Occurrences
Regs (RIDDOR)
The Construction (Design and
Management) Regs (CDM)

EU Pyrotechnic
Articles Directive
2013/29/EU

Regulation on
accreditation and
market surveillance
(RAMS)

Registration, Evaluation,
Authorisation
& restriction of Chemicals
(REACH)

Global Harmonised System
for Classification
(GHS)

Consumer Protection Act
(CPA)
EU Civil Explosives
Harmonised Standards
The Regulatory Reform
(Fire Safety) Order (RRFSO)

Pyrotechnic Articles (Safety) Regs
(PA(S)R)

Classification,
Labelling
and Packaging
Regs (CLP)

Dangerous Substances in
Harbour Areas Regs (DSHAR)
The Work at Height Regulations

Department for Business (BEIS)

Control of Noise at Work Regs
Etc etc etc

Explosives Regs
(ER2014)

MSER

CLER

EA 1875

PEC

HSE ER2014 Guidance

ITOER

CER

Industry ER2014 Guidance

POMSTER

Health & Safety Executive (HSE)

Department for Transport (DfT)

Key

OLD Regulations

COER

EU agreement concerning the
International Carriage
of Dangerous Goods by Road
(ADR)
Carriage of Dangerous Goods and
Use of Transportable
Pressure Equipment Regs
(CDGUTPER)

EU Pyrotechnics
Harmonised Standards

Dangerous Substances and
Explosive Atmospheres (DSEAR)
Control of Substances
Hazardous to Health (CoSHH)

UN Recommendations
on Transport
of Dangerous Goods
(Orange Book)

UK Act

UK Regs

UK Other

International Agreements
European Directive

European Regulation

Obsolete/Repealed
Others/Standards/Guidance
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ER2014
• In essence follows MSER 2005
“If you were doing it right under MSER 2005, you will be doing it right
under ER2014”
• But things are rarely that simple…..

ER2014 - The fundamentals
• It’s all about licencing now
• LAs can still licence up to 2000kg NEC of any explosive
(but this is under review)
• Hazard Type is still critical
• Licencing works on the basis of separation distances

4

08/12/2016

ER2014 - Hazard Type
• Hazard Type is the Hazard as presented in storage or manufacture
• It is similar to the UN Hazard Division (but not the same)
•
•
•
•

1.1 = HT1
1.2 = HT2
1.3 = HT3
1.4 = HT4

• But when not in transport packaging then the onus is on
YOU to determine the correct Hazard Type

ER2014 - Problems…
• The introduction of ER2014 has led many LAs to re-examine if what
they were doing was correct
• This is obviously GOOD – but where there are potential discrepancies
AND if on previous inspections the LA was content there must be a
transition to the new regime which is:• Sensible
• Pragmatic
• Accepts that the LA has responsibilities AS WELL as the occupier
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ER2014 - Problems…
• We do sympathise with TSOs and others who deal with explosives
rarely
• All fireworks are explosives but not all explosives are fireworks
• All fireworks are pyrotechnics but not all pyrotechnics are fireworks

• Increasingly there will be LA Stores holding theatrical and other
pyrotechnic articles

Where they get it wrong…
• These statements of fact were given at a recent inquest by a senior
TSO
• They relate to an offence under MSER 2005 – but the principles
remain

• Perhaps you’d like to indicate whether you believe they are correct or
not by a show of hands…..
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Q1
A qualification was required before a registration or storage licence
would be issued

Q1
A qualification was required before a registration or storage licence
would be issued

• No qualification is required by MSER 2005 or ER2014
• It would always be good that a firework display company (rather than
a retailer) had a recognised qualification – but it is not necessary
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Q2
The level of qualification would be higher for a licence than for a
registered premises

Q2
The level of qualification would be higher for a licence than for a
registered premises

• This is simply not the case – it is in their imagination!
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Q3
That before issuing a registration or licence TSOs would check to see
that there was adequate insurance and that all risk assessments had
been done and that they should be checked on every visit

Q3
That before issuing a registration or licence TSOs would check to see
that there was adequate insurance and that all risk assessments had
been done and that they should be checked on every visit
• It may be checked – but it is not required before a licence is issued
• If it is checked on every visit it is essential that this is recorded by
them (they have the systems to do this) and feedback given
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Q4
All display fireworks are Category 4 (the most hazardous) and therefore
should be considered as HT1 (the most hazardous)

Q4
All display fireworks are Category 4 (the most hazardous) and therefore
should be considered as HT1 (the most hazardous)
• This is simply wrong
• Category 4 fireworks MAY be more hazardous than Cat 1/2/3 – but
this is not ”a given”
• HT is dependent on the way material is stored not the Category of
suitability for sale to the public
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Q5
The public are not able to purchase Category 3 fireworks

Q5
The public are not able to purchase Category 3 fireworks

• Again – simply wrong
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Conclusions
• A little knowledge is a dangerous thing
• They may think they are being helpful
• But they are acting outside the law AND the facts!

• And HSE are barely any better…….

ER2014 and licences

12

08/12/2016

What does ER2014 actually require?
• Basic licencing issues
• Basic safety issues

• How do they relate to the review?
• How do they relate to new sentencing guidelines?

ER2014 - Part 4 - Applications
• (6) In addition to the matters specified in paragraph (5), a licence which is
granted by the relevant licensing authority in cases where the assent of the
local authority was required pursuant to paragraph (3) or in cases where
that assent was not required by virtue of paragraph (4)(b), (c), (d), (e), (f) or
(g)—
• (a) must be granted subject to such conditions as the relevant licensing authority
considers appropriate which relate to separation distances;
• (b) may be granted subject to such conditions as the relevant licensing authority
considers appropriate which relate to—

• (i) the construction, siting or orientation of any building (including any protective works
around the building) where the activity will be carried on;
• (ii) the activities which may be undertaken in specified buildings, rooms within those
buildings, other structures or other places within the site; and
• (iii) the manufacture and storage of the ingredients of explosives or articles or substances
which are liable to ignite spontaneously or are flammable or otherwise dangerous in ways
which could initiate or aggravate a fire or explosion,
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ER2014 – Safety (THIS IS THE REALLY CRUCIAL BIT)
• 26.—(1) Any person who manufactures or stores explosives must take
appropriate measures—
• (a) to prevent fire or explosion;
• (b) to limit the extent of fire or explosion including measures to prevent the
spreading of fires and the communication of explosions from one location to
another; and
• (c) to protect persons from the effects of fire or explosion.

ER2014 - Safety
• To prevent fire and explosion
• This is an absolute, but it should be based on risk assessment (which means it
cannot be an absolute!)

• to limit the extent of fire or explosion ….
• This is NOT an absolute, it is based on assessment of risks

• to protect persons from the effects of fire or explosion.
• This is an absolute – again, it should based on risk assessment

• It’s an “easy pinch” for them if you get it wrong……..
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Licencing review

Licencing Review
• Essentially instigated in 2013 by EIG
• Should have been done before ER2014 (but wasn’t)
• Essentially restricted to HSE licences

15

08/12/2016

What are the major issues?
• Time taken
• Costs
• Inconsistency
• Flexibility (and lessen the need for Variations)

Other issues
• Change the threshold for HSE licences (unlikely)
• HSE take over licencing of ALL HT1 and HT2 stores (unlikely)
• Review of Firework Fusing Exemption
• HSE could take over all licences where this apples (maybe)
• HSE could provide a half-way house between LA and HSE licences for such
cases (has some merit)
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Cynically…..
• Is it HSE trying to gain more power?
• Will it actually improve time/cost etc?
• Will it actually give more flexibility
• Are they actually trying to be more controlling (because there is
anecdotal evidence that delays are exactly for that reason)
• How does it/will it relate to the “Digital by Default” agenda

Fundamentals
• We need to consider both
• PRINCIPLES
• PROCESS

• We believe that it is essential to get the principles right and the
process will flow from that
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Principles

Principles
• Is licencing necessary?
• Who gains from licencing?
• What should a licence address?
• Should HSE licencing be extended into what is currently covered by
LAs?
• Can the licencing regime be more coherent across enforcing
authorities?
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Is licencing necessary?
• We do not believe ELR really looked at this issue
• We do appreciate the public desire for licencing – but need to be
realistic
• We are concerned that licencing as is does not meet the “Principles
on Regulations”
• Demonstrate that satisfactory outcomes cannot be achieved by alternative
self-regulatory or non-regulatory approaches
• Demonstrates that the costs of licencing are justified by a clear margin over
alternative approaches
• Demonstrate that the current approach is proportionate, accountable,
consistent, transparent and targeted

Who gains from licencing?
• Does it really achieve anything per se?

19

08/12/2016

What should a licence address?
• Does the current HSE licence actually conform to what the law
requires?
• The basics of a licence are:•
•
•
•

Hazard Type
Quantity
Building type
Distances

Do all licences have to include the “may”s?
• The problem is HSE want to exercise their “may” options!
• But this flies in the face of the responsibility being on the creator of
the Hazard
• It’s not as if they actually have the knowledge to impose such
conditions sensibly!
• And I believe if they impose such conditions (and they are adhered to)
they acquire some responsibilities too
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Do all licences have to include the “may”s?
Licences may be granted subject to such conditions as the relevant
licensing authority considers appropriate which relate to—
• (i) the construction, siting or orientation of any building (including any
protective works around the building) where the activity will be carried on;
• (ii) the activities which may be undertaken in specified buildings, rooms
within those buildings, other structures or other places within the site; and
• (iii) the manufacture and storage of the ingredients of explosives or articles or
substances which are liable to ignite spontaneously or are flammable or
otherwise dangerous in ways which could initiate or aggravate a fire or
explosion,

What should a licence address?
• Simple sites should benefit from simple licences!
• Sites subject to other permissioning regimes (eg COMAH)
• What gain has there been from the MSER2005 move to sites/persons
as licensees?
• What are the benefits of including persons?
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Extending HSE licences into LA sector
• Why has this been proposed?
• Is there a danger of confusing safety and security issues?
• What are the benefits and costs?

• Fusing issues

Creating coherence between HSE and LA
sectors
• There is a disincentive for sites to be HSE licenced
(whereas it should actually be of benefit to an applicant to have the
flexibility and wider scope of an HSE licence)
• 1999Kg – LA licence, fixed fee, done in days
• 2001Kg – HSE Licence, costly, takes months
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What’s happening…
• HSE are visiting large establishments in the view that a top-down
approach is best
• Actually I think that SMEs have a lot more issues
• They have less buildings
• They need more flexibility – things change more rapidly
• They don’t have the internal bureaucracy (or even knowledge)

So…..
• How does this affect you?
• How can you benefit from possible changes?
• Get involved
• Register on the HSE’s website to get updates and to participate in discussions
• Contact Martyn Sime at HSE directly
• Provide information to EIG so that a collective response can be made
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PROCESS

Process
• Can the licence be modernised?
• How can it be made:• Simpler (if this is desired)
• More flexible
• Quicker and Cheaper
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Can licences be simplified?
• We do not believe the law dictates the form of the licence – so it
could be changed without a change in law
• What is the best form in 2016 and beyond?
• Does an Appropriation Schedule to be displayed in each building
actually remain the best solution?

More flexibility please…
• If the PRINCIPLES are as described then the licence could be greatly
simplified. Eg - Do processes really have to be specified?
• Give flexibility to allow the operator to operate!
• Simple sites should have simple licences
• No more convoluted “in lieus”?
• Blanket acceptance that if a building holds no explosives then it can
be used for “non hazardous” operations either iF:• It has not been licenced
• It is free from explosives
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Quicker and cheaper
• Many of the PRINCIPLES outlined will lead to less need for variations
and give operators the flexibility they need
• All of the PROCESSES above would lead to quicker (and cheaper)
licences

Conclusions
• We wish to be highly involved in this review going forward
• We wish to see a regime that satisfies
• Operators
• Enforcers (and more widely Govt. as a whole)
• The public

• But we appreciate that this is never easy
• We will communicate issues to members and report back
• We will assist where we can in producing and disseminating guidance
etc
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Sentencing Guidelines

New guidelines
• Introduced in Feb 2016
• Apply to convictions NOW
(whereas you can only be charged under an offence that was in place at the time)

• VERY significant increases in costs
• May be worth pleading guilty (even if you are not)!
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Possible fines….
• The Judge has to consider various factors and various…..
•
•
•
•

Culpability
Harm and Likelihood
Company size/turnover
Other factors (positive and negative)
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Example
• High culpability
• Category 1 potential for harm
• Very small company (<2million)
• Could be reduced by “bad behaviour”
• Could be increased by “good behaviour”

Example - fine
• Starting point for fine - £160,000
• Range is £100,000 to £250,000

• This would probably put you out of business

and they accept that maybe a necessary and even desirable
consequence
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BREXIT

31

08/12/2016

OK…..
• Nothing will happen quickly (and certainly not before July 2017)
• No one will say anything about it
• It WILL NOT significantly change ANYTHING

• The ONLY thing I can possibly foresee is BEIS allowing their agreed
interpretation of “Own Use” after, say, March 2019 – and I’m not that
hopeful even then
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Thank you
• Questions?
• Please be active
• Please help EIG to be active too
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